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Court of Appeals of the District of Columbia. 


No. 3135. 

District of Columbia, Appellant, 

vs. 

Josephine B. White. 


a Supreme Court of the District of Columbia. 

At Law. No. 57987. 

Josephine B. White, Plaintiff. 

vs. 

District of Columbia, a Corporation, Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed April 30, 1915. 

In the Supreme Court of the District of Columbia. 

At Law. No. 57987. 

Josephine B. White, Plaintiff, 

vs. 

District of Columbia, a Corporation, Defendant. 

The Plaintiff. Josephine B. White, sues the defendant, the Dis¬ 
trict of Columbia, a body corporate, duly organized for municipal 
purposes, under and by virtue of the laws of the United States, for 
1—3135a 
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that the defendant is, and on the day and date hereinafter mentioned 
was, as such body corporate, entrusted and charged bv law with the 
control over the public streets and sidewalks of the District of Colum¬ 
bia. and is and on the said day and date hereinafter mentioned was 
charged with the duty and was )*oiind to keep said streets and side¬ 
walks in such condition that the <!inic should Ik* reason ably safe for the 
passage of persons on. across and over tie* same, and to protect the said 
|K*rsons from any and all obstructions, defects, holes and dangerous 
places in. about and upon said streets and sidewalks: and for that 
there is and for a long time prior to said day and date hereinafter 
mentioned, there was in said District of Columbia a certain public 
street known a* Second street northwest, which said street and the 
sidewalk adjacent thereto, were used by the public as a street and side¬ 
walk for the passage of persons, and was generally used as a thorough¬ 
fare in the District of Columbia; and it thereupon became and was 
the duty of the defendant to keep and maintain said street and side¬ 
walk adjacent thereto in such good condition and repair and* 
2 free from all obstructions, defects holes and dangerous places, 
as the same should be reasonably safe as a public highway for 
the passage of persons on. across and over the same, yet the plaintiff 
says that the said street and sidewalk, was on the date and time here¬ 
inafter mentioned, in a dangerous, defective and unsafe condition, 
by reason of the negligence, carelessness and default of the defend¬ 
ant, of which the defendant had notice, and that said defendant aJ 
lowed said street and sidewalk to become dangerous, defective and 
unsafe, by reason of a large hole in and upon the west sidewalk on 
said Second street northwest, about ten feet north from the northwest 
corner of said Second and K streets northwest, so that the said portion 
of said sidewalk aforesaid became dangerous to life and limb, and was 
in a defective, dangerous and unsafe condition, of which the defend¬ 
ant had notice: whereby the plaintiff, heretofore to wit. on or about 
the lbth day of January. 1915. at or about seven o’clock p. m. while 
in the exercise of ordinary care and while walking from the street 
aforesaid to the said sidewalk, at the place aforesaid, and while the 
said hole was obscured by darkness unguarded and without any 
light or warning whatsoever, stepped into said hole at the time and 
place aforesaid and losing her balance fell about three feet into said 
hole, whereby the plaintiff was severely and painfully hurt, bruised 
and wounded in her right side, ribs, hip and back, and suffered 
greatly from nausea and vomiting for a long period of time; that by 
reason of said fall and injury as aforesaid there resulted to the 
plaintiff a severe congestion of the right ovary and kidney and the 
lower intestines and displacement of the uterus, accompanied with 
bladder trouble and interference with the menstrual functions; 
:; that as a result of tin* aforesaid injuries the physical condition 
of the plaintiff became such that on or about April 3rd, 1915. 
it l**came necessary to operate on said plaintiff at the (Georgetown 
rniversitv Hospital, and to remove an inflamed appendix and break 
up the adhesions of the intestine**, together with a certain operation 
on the uterus; that bv reason of the said injuries she became, was and 
is. and continued and will continue to be sick, sore and disabled, and 




DISTRICT OF COLUMBIA VS. JOSEPHINE B. WHITE. 


o 

o 


l>ecame, was and is, and continued and will continue to suffer severe 
IkxHIv and mental pain, and became, was and is and continued and 
will continue to be greatly and permanently injured in ber nervous 
system, and in her right side, hip. back, ovary, uterus and her men¬ 
strual functions: and by reason of the injuries aforesaid the plain¬ 
tiff' suffered and will continue to suffer groat bodily pain, inconve¬ 
nience, fatigue and will more particularly lose profits and money in 
her business and calling, to wit, that of stenography and typewriting, 
from which she had heretofore acquired great compensation amount¬ 
ing to alxnit fortv dollars, monthly, and that on account of the in¬ 
juries aforesaid, she was wholly hindered and disabled and will in the 
future continue to he wholly or partially disabled from following her 
occupation and calling aforesaid, that of stenography and typewrit¬ 
ing. and will lose the consomient future profits and compensation 
of the same: that she was confined to her bed and house and hospital 
for a long period of time, and was obliged to incur and did incur 
large expenses for nursing, hospital and physicians’ bills, in en¬ 
deavoring to be cured of said injuries, to wit. the sum of seven hun¬ 
dred and fifty dollars. 


Wherefore the plaintiff brings this suit and claims fifteen 
thousand dollars damage, besides costs of this suit. 

TOOMEY & TOOMEY. 

Attorney* for Plaintiff. 


District of Columbia. To trit: 

Personally appeared Josephine l». W hite who being duly sworn 
deposes and says that she is the Plaintiff in the alxive entitled cause 
of action against the District of Columbia and that she is unable to 
make the necessary deposit for costs; that she is without funds and 
has no income except the sum of ten dollars monthly as alimony, 
which has not been paid for a long period of time, that her physical 
condition is such that it is impossible for her to work. 

JOSEPH EXE B. WHITE. 

Subscribed and sworn to before me this *27lh day of April, PHA. 


JOHN R. YOUNG. 

Clerk, 

Bv A. W. LEVENSALER, 

Amt CVk. 


(Endorsed.) 

Leave is hereby granted to file this suit without prepayment of 
costs & marshal fees. 

ASHLEY M. GOULD, 

Justice. 
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Pica. 

Filed May 21, 1915. 

******* 

Conies now the District of Columbia, by its attorneys, and for a 
plea to the declaration filed in the al>ove entitled cause says that it is 
not guiltv in manner and form as alleged therein. 

CONRAD H. SYME, 

Corporation Con nsel. 
KOOER J. WHITE FORD, 
Assistant Corporation Counsel. 


Additional Pica. 
Filed April 4. 1917. 


And for a further plea to the declaration herein, the defendant, 
the District of Columbia, says that prior to and at the time of the 
alleged injuries to the plaintiff, there was in force in the District 
of Columbia a certain lawful and valid regulation governing pedcs- 
train travel upon the public streets of the City of Washington, which 
regulation provided, that pedestrians should cross tin* street at a 
right angle, preferably at a regular crossing at the end of a block; 
that the plaintiff at the time mentioned in the declaration crossed 
on foot over the roadway of said Second Street, Northwest, in the 
City of Washington, District of Columbia, and did not cross said 
roadway at a right angle or at a regular crossing at the end of a 
block, which failure by the plaintiff to observe said regulation 
governing pedestrian travel as aforesaid contributed to her injuries. 

CONRAD 11. SYME, 

1\ II. MARSHALL, 

Attorneys for Defendants. 

Joinder in Issue. 

Filed June 22, 1915. 


The plaintiff joins issue upon the plea of the defendant filed 
herein. 

TOOMEY ifc TOOMEY, 

Attorneys for Plaintiff. 

G Memorandum. 

May 7, 1917.—Verdict for plaintiff for $5,000.00. 
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Opinion on Motion for New Trial. 

Filed July 5, 1917. 



In this case, a motion for a new trial has been Hied, which, besides 
the usual grounds, alleges as an additional ground, the alleged mis¬ 
conduct on the part of a mend er of the jury empanelled in the 
case, in that said juryman, without the knowledge or consent of 
counsel or of tin* Court and while said case was on trial and before 
the jury had rendered its verdict, visited the place where the acci¬ 
dent to plaintiff occurred and examined the same for the purpose 
of acquainting himself with its physical condition, and with the 
sufficiency of the street lighting at said point; and this is the only 
ground for the motion for a new trial urged at the oral argument 
thereof bv the defendant. 

1/ 

In support of the motion, three affidavits have been filed, to the 
consideration of which formal objection was urged by the plaintiff*, 
on the grounds that they are hearsay admissions of a juror as to 
his alleged misconduct, which, it is claimed, are not receivable to 
defeat the verdict; that said affidavits do not purport to show any 
misconduct prejudicial to the District of Columbia; and that the 
affidavits show that the District of Columbia, through its official 
claim agent and representative, had knowledge of the alleged mis¬ 
conduct during the progress of the trial and before a verdict was 
rendered, hut failed to call the same to the attention of the Court. 

Nevertheless, the plaintiff* filed two counter-affidavits, one 
7 by the attorney for the plaintiff*, and the other by the juror 
whose misconduct is alleged. Objection is made by the de¬ 
fendant to the consideration of the latter affidavit, because, among 
other things, it contains a statement by the juror that he was guided 
in the consideration of said case solely by the evidence produced 
in Court by the respective parties, under the instructions of the pre¬ 
siding justice, and that the matter was casual and incidental and 
did not affect the issues of the case so far as he was concerned. The 
objection of the defendant is based upon a decision of the Supreme 
Court, and of other courts, which forbid evidence of this character. 

The action was one for personal injuries, and the verdict was in 
favor of the plaintiff, awarding her damages in the sum of $5,000.00. 

It might be remarked at this point that the evidence on behalf 
of the plaintiff would justify the verdict rendered. 

One of the affidavits in support of the motion is that of* a police- 
officer in attendance as a witness upon Circuit Division No. 2, in 
which Division this cause was tried, who states that the juror spoke 
to him during the progress of the trial and stated that he (the 
juror) “had just returned from Second and E streets, N. W\, where 
said Scaggs (the juror) had gone for the purpose of viewing the site 
of the accident to Mrs. Josephine Ik White, the plaintiff in said case, 
and particularly to assist said juryman in reaching a conclusion 
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as to the sufficiency of the strep' 1 ii^htinjj; of the location of the 
accident.” 

The allidavit of the Inspector of (Maims for the District of Colum¬ 
bia, who attended the trial throughout and aided the counsel for the 
District of Columbia, states that he overheard the juror make the 
statement in question. as set out in the affidavit of the police oHicer. 

He further states that he is not a lawyer, nor has he ever had 
<S any training or education in the law. and the remark over¬ 
heard by him did not make any great impression upon him 
at the time, nor did it occur to b : *n that the visit of said juryman 
to the scene of the accident wa> a matter of any consequence, al¬ 
though affiant knew that the jury of which said juryman was a 
member was still engaged in the trial of the case; and that it was 
not until after the* trial that In* casually mentioned to the counsel 
for the District of Columbia that he had overheard the statement. 

The allidavit of the counsel for the District sets forth how he 
learned of the incident, and of his direction to said Inspector of 
Claims to investigate tin* facts, which resulted in the filing of the 
affidavits in (juestion. 

The allidavit of the juryman states that atliants are mistaken in 
regard to the statement alleged to have been made by him to the 
police ollicer. and avers the fact to he that he passed down Second 
Street near the place of the accident on his way from tin* ollice of 
a Kuilding Association to the Court House 

“with no intention or purpose of making an investigation or exam¬ 
ination of the aforesaid place of the accident, hut to attend the trial 
of this case.’* 

lie further avers that the statement made by him to the police 
ollicer 

“was a casual remark, unaccompanied by any comment as to the 
merits of the case, the substance of which was that he happened to 
pass the scene of the accident on his way to court and saw a number 
of lamps or street lights; that atliant for a long period of time pre¬ 
vious to said trial had known the locality in (juestion. bv virtue of 
having business in the neighborhood, and during the trial received 
definite information concerning said locality from photographs and 
a map introduced hv the said District of Columbia, 
b 'flic affidavit of the attorney for the plaintiff' avers, among 

other things, that jaior to the trial and subsequent thereto, 
he had personally examined the sidewalk and surroundings near the 
corner of Second and K Streets, where the accident happened, and 
that there i.** not now. nor ha* there been for over a year or longer, 
the slightest mark or sign of any hole or opening in the earthen sur¬ 
face of said sidewalk at the |>lace in question, the same having been 
completely filled in and covered uj>. He further avers that the 
physical situation presented at said place now, with reference to said 
hole and the lamps or lights surrounding the same, is more favorable 
and advantageous to the District than it was at the time of the acci¬ 
dent, for the reason that the sidewalk now presen to a level and un¬ 
broken surface. 



DISTRICT OF C’OLl MIMA VS. JOSEPHINE B. WHITE. 


Bearing in mind the settled rule of law that a verdict of a jurvY 
is not to he impeached unless a very clear case of misconduct of the 1\ 
general character which is made the basis of the pending motion is 
made out, do these affidavits reveal a case of such misconduct as 
would require further investigation by the Court into the matter? 

It. is to l>e observed, first, that knowledge of the alleged misconduct ji 
was in j>ossession of an official of the District in close and intimate II 
relation with the counsel who tried the case for the District./ 
Though not a lawyer, he is the Inspector of Claims, accustomed to 
witnessing the trial of cases against the District, and assisting the 
counsel for the District in the collection of evidence, and, according 
to his own statement, the incident made no great impression upon 
him. It is further to be noted that it does not appear that the 
juror, even if he did what he is said to have done, communicated his 
impressions to his fellow-jurors; and we have his emphatic 
10 denial that he went to the scene of the accident for anv such 
purpose as is alleged in the supporting affidavits of the de¬ 
fendant, and his statement that he ha- been long acquainted with 
the locus in quo, and that his being in the neighborhood of the 
accident at the time in question was casual and incidental. In addi¬ 
tion to that, we have the fact, not controverted, that the physical 
situation of the place at the time when the juryman is said to have 
seen it, was far more favorable to the District than it was at the time 
the accident occurred, about two years and a half ago. 

The Court is of the opinion that the circumstances revealed by 
the affidavits do not require any further investigation of the inci¬ 
dent; and as the juryman has denied that he went to the place 
of the accident to make an investigation and has sworn that his 
passing there was casual and that his comment to the police officer 
was equally casual, the Court is of opinion that the motion to set 
aside the verdict should be overruled; and it is so ordered. 


F. L. S1DDONS, 

Justice. 


Julv 5. 1 hi 


Supremo Court of the District of Columbia. 

Thursday, Julv nth, 1017. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice presiding. 

******* 

Come now the parties hereto by their respective attorneys of rec¬ 
ord; whereupon, the motion for a new trial herein, heretofore sub¬ 
mitted being considered, it i- ordered that said motion be. 
11 and the same is hereby overruled and judgment on verdict 
is ordered. • 

Wherefore, it is considered that the plaintiff herein recover of the 
defendant the sum of Five Thousand Dollars. ($5,000.00) with 
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interest from this date, together with costs of suit to he taxed by the 
clerk and have execution thereof. 

From the foregoing, the defendant by its attorney Mr. P. H. 
Marshall, in open court, notes an ap|>eal to the Court of Appeals, 
and upon request an exception is noted, to the action of the Court 
in overruling said motion for a new trial. 


Memoramlu m. 

•Inly Ml, PM 7.—Hill of Exceptions submitted. 


Supreme Court of the District of Columbia. 


Thursday, October 25th, 1917. 

Session resumed pursuant to adjournment. lion. William Tlitz, 
Justice presiding. 

* ***** * 

Before Judge Siddons. 


The Court having this day signed the bill 
at the trial of this cause and heretofore submitte< 
the same of record nunc pro tunc. 


of exceptions taken 
1. now herebv orders 


A mil i/ii me nt of Error. 

Filed October 2b, 1917. 

******* 

The defendant, the District of Columbia, assigns as error com¬ 
mitted by the Trial Court in the above entitled cause, the follow¬ 
ing; 

12 1. Overruling stud defendant s motion to strike out the 

testimony of Dr. James A. Flynn, that plaintiff suffered 
from traumatic appendicitis. 

2. Rejection of the offer of said defendant of the regulation con¬ 
cerning all crossings of streets by pedestrians. 

8. Refusal of the defendant s motion to direct a verdict upon all 
of the testimony uf>on the ground of a variance between the proof 
and the allegations of the declaration as to the place of the accident 
to plaintiff. 

4. Because, in considering the aforesaid motion, the Court held 
that said defendant was in duty bound to keep in repair for pedes- 
trian travel, a space intended for trees and not for pedestrian travel. 

5. Because, in considering said motion, the Court held that, said 
defendant had not performed its full duty to the plaintiff bv provid¬ 
ing adequate sidewalk facilities at the point in question. 
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6. Because, in considering said motion, the Court held that under 
the regulations of the declaration in this case, the measure of de- 
fendant’s liability was such'as would authorize a verdict against it 
upon all of the evidence. 

7. In refusing each of the instructions separately requested on 
liehalf of the defendant. 

8. In charging the jury upon the question of constructive notice. 

9. In permitting the jury to take into consideration whether or 
not plaintiff had acknowledged as of the general conditions for pe¬ 
destrian travel at the place where the accident occurred, and whether 
or not she had actual knowledge of the existence of the tree-space 

and walkways crossing over same at said location. 

18 10. In overruling defendant’s motion for a new trial be¬ 

cause of misconduct of a juror. 

CONRAl) Ii. SYME, 

P. H. MARSHALL, 
Attorneys for Defendant. 


Designation of Record. 

Filed October 2G, 1917. 

******* 

The Clerk of the Court will please prepare a transcript of record 
for the Court of Appeals in the above entitled case, to contain the 
following: 

1. The pleadings,—declaration, plea and replication. 

2. Memorandum of verdict. 

8. Judgment. 

4. Appeal. 

Memorandum of submission of bill of exceptions. 

(>. Order settling bill of exceptions and ordering same of record. 

7. Bill of exceptions. 

8. Memorandum of motion for new trial filed and overruled. 

9. Opinion of Court in overruling motion for new trial. 

10. Assignment of error. 

11. This designation. 

CONRAI) H. SYME, 

P. H. MARSHALL, 
Attorneys for the District of Columbia. 


14 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 
to 13, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 

2—3135a 
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made part of tins transcript, in cause No. 57087 at Law, wherein 
Josephine B. White is Plaintiff and District of Columbia, a corpora¬ 
tion, is Defendant, as the same remains upon the file- and of record 
in said Court. 

In testimony whereof. I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington. in said District, 
this 14th dav of November, 1017. 

[Seal Supreme Court of the District of Columbia.J 

JOHN R. YOUNG, 

(’I cr/:. 


15 In the Supreme Court of the District of Columbia. 

At Law. No. 57087. 


Joseph ink B. White. Plaintiff. 

vs. 

District ok Columbia, a Corporation. Defendant. 


To Messrs. Toomey and Toomcy. 


Attornevs for Plaintiff: 
* 


Please take notice that on the .list day of July, 1017, at ten o’clock 
A. M.. or as soon thereafter as counsel can he heard, 1 shall present 
the within hill of exceptions to the Justice holding Circuit Court, and 
submit tlu* same for settlement, signing and ordering of record. 

CONRAD H. SYME. 

P. II. MARSHALL. 


Service of the above mentioned bill of exceptions and foregoing 
notice, hv copy, acknowledged this 19th day of July, 1917. 

TOOMEY & TOOMEY. 

By VINCENT L. TOOMEY. 

Attorney* for Plaintiff. 


K> In the Supreme Court of the District of Columbia. 

At Law. No. 57987. 

Josephine B. W hite. Plaintiff, 
vs. 

District ok Columbia, a Corporation. Defendant. 

Be it remembered, that at the trial of this case, before Mr. Justice 
Siddons and a jury, the plaintiff, to sustain the issues on her part 



DISTRICT OF COLUMBIA VS. JOSEPHINE B. WHITE. 


joined, testified in her own behalf that in April, 1014, she went to 
reside at No. 201 E Street, Northwest, which is located at the north¬ 
west corner of Second and E Streets, Northwest, in the City of Wash¬ 
ington. D. C., and continued to reside in said premises until about 
November 18, 1010. That on .January 10, 1915, at about seven 
p. in., plaintiff was requested by the landlady of said premises to 
go to the grocery store for some provisions, and in compliance with 
this request plaintiff left said house by the front door or entrance 
which was located on E street, going out on E Street, and proceeded 
east on E Street to the corner, turned the corner, and went north on 
the west sidewalk of Second Street to a grocery store on the corner 
of Second and F Streets, which store was closed, and thereupon plain¬ 
tiff crossed over Second Street to the east side thereof, and went to 
a grocery store on said east side of Second Street about midway be¬ 
tween E and F Streets, Northwest, where she purchased some pro¬ 
visions, and then walked south a short distance on the east sidewalk 
of Second Street, hut did not go clear down to the corner of Second 
and E Streets. She left said sidewalk at a point where the same was 
intersected hv an allev some distance north of said E Street, and 
proceeded in a southerly direction, diagonally across the roadway of 
Second Street towards the northwest corner of Second and E 
17 Streets, and stepped up on the curb at a point very close to 
a sewer top plaeed just back of the curb, and close to a tree, 
when she fell into a hole and sustained injuries as set forth in the 
declaration. She did not see the hole although she was watching 
where she was going, ‘‘just as I always do.” 

“Q. And how is that? A. Why just the same as anyone walking. 
T don't know. Q. Were you paying attention to where you were 
stepping? A. Yes. I was looking where 1 was going.” She was tak¬ 
ing her time and not hurrying; could not remember whether or not 
she observed that the place where she was stepping up off of the road- 
wav was not paved. There was a regular street light on the corner 
of Second and E Streets, hut she did not remember whether or not 
it wa* a large electric light; could not remember whether there wa* 
another gas lamp across the street on the east side. The tree she re¬ 
ferred to was a rather large one; at that time of the year it had no 
leaves on it; does not remember but one tree; does not remember that 
there was a i wived sidewalk along the west side of Second Street be¬ 
tween E and F Streets. Northwest. but suppose* there was; does not 
remember anything at all about the sidewalk and never paid any at¬ 
tention to it; does remember that there were trees growing on the 
east or outer side of the sidewalk, but does not remember whether or 
not there was an unpaved space in which trees were growing. 

“Q. You did not observe that the place where you stepped up off 
of the roadway was not paved? A. T cannot remember that now. I 
did not know at the time whether T did or not.” 

Plaintiff wa« treated by her physician at said 201 E street, N. W .. 
until Anril 1st. when she was removed to the hospital. 

She is a married woman but is separated from her husband, has 
one child, and is compelled to earn her own living and support her 
child. Before this fall she earned about Twelve Dollars or Fourteen 
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Dollars per week at typewriting but since the fall has been unable 
physically to perform this character of work, and is now engaged in 
manicuring work, from which she averages Seven or Eight Dollars 
per week. She had hospital expenses amounting to Thirtv- 
18 two Dollars ($32.00), and doctors’ hills aggregating Three 
Hundred and Six Dollars ($300.00). 


Dr. Joseph D. McCuk testified for the plaintiff that he is a prac¬ 
ticing physician in the District of Columbia, and has treated the 
plaintiff since her said injury; was called to treat her immediately 
after her fall, and found her bruised on the right limb and with 
great tenderness and irritability of the abdominal muscles on the 
right side, and also pain and other injuries as described in the dec¬ 
laration. This witness was asked his opinion as to the cause of the 
condition of plaintiff when he first examined her, from the condi¬ 
tion he found her in, and upon objection by counsel for defendant, 
the witness was directed by the Court to confine his answer to matter 
disclosed by his physical examination, and not from statements made 
to him by plaintiff, and answered that in his judgment the cause of 
the conditions which he found present was an injury. The witness 
continued his treatment of plaintiff, and she did not seem to improve 
at all, when witness had a consultation with Dr. Flynn, with the re¬ 
sult that thev decided to operate, and this operation was performed 
several months after the accident, or about April 3, 1915. It was 
an abdominal operation, made for exploratory purposes and disclosed 
that the appendix was greatly congested, and great adhesions of the 
intestines. 

At this point, counsel for the defendant objected upon the ground 
that it had not l>een made to appear that the conditions disclosed by 
the operation resulted from plaintiff's fall, but the Court overruled 
said objection to which ruling exception was reserved and allowed 
the defendant, and permission was also granted the defendant to 
renew the motion to strike out this testimony unless it should ap¬ 
pear that the conditions found on the operation were caused by said 
fall. Thereupon witness testified that there were adhesions of the 
intestines; that the tissues that hold the intestines together were 
matted and held the intestines in too close proximity and said adhe¬ 
sions had to be broken up. and that the condition found at this 
19 operation, in the opinion of witness, was caused by an injury, 
as bv a sudden fall, or shock. The witness further testified 
that plaintiff still suffered from obstruction or congestion in the in¬ 
testines, and with pain in the right side, and with nervousness, which 
is the after result of her injury, and is not in condition to do any 
very hard work. 

At the time of the accident to plaintiff witness lived in the Astoria 
Apartments, about three blocks from Second and E Streets. N. \V„ 
and prior to January Iff, 1915, often passed the corner of said Second 
and E Streets. 

“Q. Did you ever see a hole near the sewer basin there or near to 
the sidewalk. A. Yes.” 

The witness saw this hole a number of times, cannot state defb 
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nitely, but it appears to him that ho saw a hole for some weeks and 
probably more than a month previous to the accident, but he is 
not sure. 

On cross examination witness testified that when he first examined 


plaintiff' her intestines were not matted, in his opinion; that at the 
time lie first examined her she had a severe pain in the right side 
and was vomiting and nauseated which are the symptoms of ap¬ 
pendicitis. That witness never knew, in his professional experience, 
of any case where a fall or an injury immediately produced a case of 
appendicitis, but did know of a number of cases which followed it 
short! v. 

The hole, which witness stated he observed near the corner of 


Second and F Streets, Northwest, was on Second Street near E, and 


was slightly inside of the curbstone, in an unpaved tree space. It 
was an irregular hole, long, and narrow at each end, with the widest 
part in the center. There was a sidewalk of some hard material, 
which was the average width of a paved sidewalk, and next to that, 
and l>ctween that and the roadway, was an unpaved space with trees 
growing in it and it was in that space where witness saw this hole, 
which was about four feet long, and varied in width from very nar¬ 
row to about one foot and one-half, or two feet, and was from two 
to three feet deep in the deepest part. 

*20 On re-direct examination the witness testified that there is 


a well 
or fall which 


recognized form of appendicitis resulting from a blow 
is called traumatic appendicitis. 


Or. .Iambs A. Flynn* testified on behalf of the plaintiff that he 
has been engaged in the practice of medicine in the District of Co¬ 
lumbia for about fourteen vears. and has done surgical work; that 
he knows the plaintiff and first saw her in consultation with Dr. Mc- 
Cue in Februarv, or earlv in March. 19ir>, and then made an exami¬ 


nation of her. and found her complaining of a pain in the right, 
lower part of the abdomen, with considerable tenderness on pressure 
and rigidity of muscles, and she complained of nausea and vomiting. 
Dr. McCue gave witness the history of the case, and as a result of this 
examination witne-s decided that there was inflammation existing in 
the appendix or around the appendix and advised an exploratory ab¬ 
dominal operation, which was performed by the witness, who found, 
on opening the abdomen, that the colon and appendix were ad¬ 
herent, with fresh adhesion* and the appendix was considerably in¬ 
flamed and bound down. These adhesions were broken up and the 
appendix removed. 

“Q. Doctor, from the history of the case, and from your investiga¬ 
tion. and from her condition, a* shown by this operation, what, in 
your opinion, was the cause of the same?” 


Counsel for defendant objected to the foregoing question upon the 
ground that it did not disclose what history of the case had been re- 
lated to the witness; that the witness might be examined upon a 
hypothetical question, or upon what he found himself, but not upon 
the history of the case, without disclosing what that history was. 
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WhereujK>n counsel for the plaintiff asked the witness for his 
opinion as to the cause of the plaintiff's condition, based upon what 
the witness discovered in his examination and from the operation, 
and upon the suggestion of counsel for the defendant, the Court in¬ 
structed the witness that he must limit his answer to what he learned 
as the result of his own observation and what the patient may 
*21 have told him as to what she suffered, hut not what she told 
him as to the cause of her condition. Thereu|>on the wit¬ 
ness answered that from the symptoms stated by the patient and from 
the conditions stated bv her. he came to the conclusion that there 
was an inflammation in the abdomen, and, very likely, located in the 
appendix, and this wa< confirmed by the operation. Witness diag¬ 
nosed it as traumatic appendicitis which means an inflammation of 
the appendix due to the result of some injury or trauma, as a blow or 
a fall or any other injury. 

On cross-examination, witness was asked whether he would have 
been able to make his diagnosis of traumatic appendicitis, if he had 
not been told anything by the plaintiff or by I>r. MeOue as to a fall 
which the plaintiff had prior to thi< consultation, and the witness an¬ 
swered that he would have been unable to make said diagnosis, and 
thereupon was questioned by the Court and stated that he was natu¬ 
rally influenced as to bis diagnosis by the statements that were given 
to him previous to the operation as to the injury by the plaintiff, and 
that he could not determine that a ease of appendicitis was of trau¬ 
matic origin, merely by an examination or operation, without the 
previous history of the case and without knowledge communicated 
to him that there had been an injury. 

Counsel for defendant thereupon moved to strike out all of the tes¬ 
timony of this witness that plaintiff suffered from traumatic appen¬ 
dicitis. hut the Court overruled such motion, to which ruling excep¬ 
tion was noted and allowed. 


Whereupon Harry R. Hutton testified for plaintiff that he is a 
letter-carrier and during the month of January, 1915. his Wat em¬ 
braced a section which carried him along E Street and Second Street. 
Northwest: that witness saw a hole on Second Street. Northwest, 
about a foot and one-half from a sewer just north of E Street; it 
looked to witness like a cave-in. and was about one and one-half feet 
or two feet deep: witness first noticed this hole about three or four 
days prior to the accident to plaintiff, and noticed it every time he 
passed there which was three times a dav,—morning, afternoon and 


evening; there was no cover or barricade over the hole, which was 
right near a crack or joint, where the curb comes together. 

On cross-examination witness testified that the hole was 
22 about a foot north of the sewer T>late or top, and right by a 
joint of the curbstone, inside of the curb where there was dirt 
all along through there. The bole was kind of caved off and was 
about eighteen inches wide, one and one-half or two feet deep and 
was right close to the curb; there was a brick sidewalk on that side of 
the street ; witness does not know the width of this sidewalk, but it 
is just like the ordinary sidewalk on every street, about as wide. 
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Next to that on the east conies the dirt, between the brick sidewalk 
and the curb, and there were trees in this unpaved space at the time 
of the accident. Witness was asked if he remembered a narrow brick 
lead or sidewalk from the main sidewalk extending across this un- 
pavcd tree space opposite a gate into the side of the rear yard of 
premises *201 E Street. N. W., and answered that he had not taken 
particular notice of it, but had l>een on that route so long that he re¬ 
membered when they fixed all of those sidewalks down through 
there, and made a separate walk for a certain house. These walk¬ 
ways ran from the curbstone to the sidewalk proper through the un- 
paved space where the trees were. Witness saw this hole in the day¬ 
time; did not pass this ]>oint at night. 

Whereupon Kiiett Stewart Rosemont testified for the plaintiff 
that on the night of January 10, 1915, witness had occasion to call 
on plaintiff at half past seven and found her very sick. Witness 
came out to get some medicines and looked at the hole which he de¬ 
scried substantiallv as testified to bv the other witnesses. There was 

t • 

no light there, nor any barrel or box in the hole, which was between 
two trees about two or three feet north of the sewer and very close 
to the curb. 

On cross-examination witness stated that his testimony jus to the//* 
being no light referred to a light on the hole and not to the street 
lights. There was a lamp post on the crossing but witness did not 
remember whether it was an electric light, or that it was burning, 
but thinks it was; thinks there was light there from the street lights; 
there was a tree between the corner light and the hole witness thinks. 

The light is on the corner and the tree is between and a little 
23 west from the corner; asked if he meant that the tree stands 
in a line lietween the light and the hole, he answered: “No, 
sir. I did not notice that.” The hole was in the unpaved part of 
the street, where the trees are grown. 

On redirect examination the witness was asked whether he had 
noticed that the tree ca*t a shadow over the hole, and answered, “I 
did not notice that, no.” 

John Fletcher Lewis testified for the plaintiff that in the month 
of January, 1915, he was living at 201 E Street, Northwest, and re¬ 
members the accident to plaintiff. Witness saw the hole at Second 
and E Streets, and described it substantially as done by previous wit¬ 
nesses, and stated that it was a jagged sort of a hole. He first saw 
the hole at least a week before the injury to plaintiff; had seen police¬ 
men passing up and down the street. 

On cross-examination he stated that he could not remember the 
date when he first saw the hole, but thinks it was the 10th or 11th 
of the month. Tie was in the yard of 201 E Street ; was cleaning 
the yard and sweeping off the pavement. The hole was in the un- 
paved streets sind against the curb; there was no earth between the 
hole and the curb and you could see the curbstone on the outside of 
the hole. 

Whereupon the plaintiff rested. 
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Thereupon the defendant, to maintain the issues upon its part 
joined called Joseph C. Elbert, who testified in substance that he is a 
civil engineer in the employ of the District of Columbia, and at the 
request of counsel for the defendant made a plat of the locus in quo, 
and measurements on the ground, where plaintiff was in jured. That 
the paved portions of the sidewalk oil the west side of Second Street. 
Northwest, between E and E Streets, is eight feet, and the sidewalk is 
of brick; that an unpaved tree space, eight feet in width adjoins the 
paved sidewalk on the ea<t. There is a brick lead or walkway three 
feet, four and one-half inches wide, extending across the unpaved 
tree space from the curb to the brick sidewalk, opposite the rear gate 
of premises *201 E Street. Northwest. The main entrance to 
*24 premises 201 E Street, Northwest is on E Street, and there 
is a twelve foot cement sidewalk on E Street. There is an 
electric street lamp on the Northwest corner of Second and E. Streets*, 
and a gits lamp at the corner of the alley about midway between E 
and F Streets on tbe east side of Second Street, and an electric street 
lamp on the southeast corner of Second and E Street. The roadway 
is 8*2 feet wide. The brick sidewalk on Second Street was laid prior 
to November 16, 1910. It is 19 feet from tbe E Street curb line to 
the south edge of the sewer plate on Second Street, and the sewer 
top is 4.8.3 feet wide. There are five trees in the unpaved tree space 
between E Street, Northwest and the alley in the rear of premises *201 
E Street, three of which trees are to tbe south of the brick lead to the 
rear gate of said premises, and two trees to the north of said lead. 
It is 0 V 2 feet from the curb line of Second Street to the base of these 
trees, and the light on the corner is 6 V 2 feet back of said curb line 
of Second Street. 

On cross-examination tbe witness stated that it is seven feet from 
the inside of the E Street sidewalk to the sewer. 

“Q. Mr. Elbert, you say that on E Street the sidewalk is 1*2 feet 
wide? A. Yes sir. 

Q. How wide is it on E Street? A. Twelve feet. 

Q. On Second Street it is only eight feet? A. Eight feet; yes 
sir. This portion would be ten feet from the curb. 

Q. In other words, what you call the whole sidewalk would be 
sixteen feet? A. Yes sir. 

Mr. Marshall: I move to strike out what the witness calls the 
whole sidewalk. lie is not called as an expert witness. 

The Court: lie has stated that the whole width of the sidewalk 
is sixteen feet, just this moment, and that twelve feet is brick. 

The Witness: 1 said twelve feet is cement; eight feet brick. 

Mr. Toomey: You said the whole sidewalk was sixteen feet. 

Mr. Marshall: lie did not understand the question, manifestly.” 

On re-direct examination the following occurred: 

“By counsel for the District: 

Q. Mr. Elbert, Mr. Toomey and you got into some controversy 
about the sidewalk at that point. 
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Mr. Toomey: I object to that, your Honor. There is no 
25 controversy. I did not get into a controversy. 

"Mr. Marshall: Well, I did.” 

By Mr. Marshall: 

“Q. What is the width of the sidewalk?” "A. It is eight feet, 
and the space is eight feet?” 

"Q. It is eight feet and the tree space is eight feet?” “A. Yes, 
sir.” 

“Q. In other words, it is sixteen feet from the curb to the build¬ 
ing line?” "A. Yes, sir.” 

By Mr. Toomey: 

"Q. You mean by tree space that part of the sidewalk there (in¬ 
dicating), or the part of that space in there which is not paved?” 
"A. Yes, sir, the dirt portion.” 

Whereupon Dr. James A. Hannon testified for the defendant that 
he had made an examination of the plaintiff, about one week prior 
to testifying, in the presence of Dr. McCue and that witness had 
reached the opinion as the result of that examination that she had 
not suffered from traumatic appendicitis, and that her present con¬ 
dition was due to the results of the operation ]>erformed upon her. 

Warren B. Hadley testified for the defendant that he was the 
Electrical Engineer of the District of Columbia, and an expert in 
street lighting; is acquainted with Second and E Streets, Northwest. 
There was prior to and on January 15th, 1915, a one hundred can¬ 
dle power incandescent electric street lamp located near the north¬ 
west corner of the intersection of said Second and E. Streets, and the 
degree of the illumination within a radius of thirty feet of that 
light, on a plane normal to the rays, would be about .09 of a foot 
candle, and on a horizontal plane, roughly, .025 of a foot candle. 
The minimum illumination to be tolerated in street lighting is .020 
of a foot candle. Other lights in the vicinity contribute somewhat 
to the illumination at this place. These other lights are four one- 
hundred candle power ineandescents and two gas lamps, all of 
which contribute measurably to the illumination at that point. The 
attention of the witness was directed to the point on a plat in evi¬ 
dence where other witnesses had located the hole in which plaintiff 
fell, and he was asked whether or not the location of said hole would 
have been illuminated, and to what extent, by the corner lights and 
the other lights mentioned by him, when said lights were being 
operated al>out seven o'clock, p. m., or a little later, on Jan- 
20 nary 16. 1915, and he answered that he had computed the 
illumination, and found that the horizontal illumination, 
that is, on a flat, unbroken sidewalk, or other grade, would be very 
close to .040 of a foot candle, which is one hundred per cent better 
than the recognized good practice minimum. That in case of a 
hole or depression there are necessarily present surfaces varying in 
3—312*° 
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inclination to the light rays and the resulting contrast would make 
such a place more noticeable. That if there had been a hole at the 
point indicated to witness on the plat, and that hole was anywhere 
trom one and one-half to three feet in length, and from twelve to 
eighteen inches in width, and three feet in depth, such a hole would 
have been markedly noticeable,—inevitably so. That the tree near 
which the plaintiff testified the hole into which she fell was located 
would not and did not cast a shadow over the point of location of 
said hole. The distance from the curb to the lamp is seven feet, and 
from the curb to the center of the trunk of the tree 6 feet, one- 
half an inch. That being the case, the shadow from that tree, which 
is inevitably in the line of the light and the tree, would extend so 
as to strike the curb 40 or f>U feet north of the corner. There is 


nothing to cast a shadow except the trunk of the tree, because the 

lowest branch is S feet from the ground, and the lamp is only ten 

feet. The shadow from the tree is fairlv dark close to the tree for 

•/ 


a distance of perhaps (> feet, and from there it becomes noticeable 


attentuated by reason of the diffusion of the light and tributary 


lights from other lamps and reflections from buildings, etc. 


On cross examination the witness stated that he could not tell how 


wide the shadow cast by the tree was; 


that as it lengthened it diffused 


or spread out. but there would be some shadow just noticeable. 


Oeorok T. Hector tedified for the defendant that he is an Assis¬ 
tant Engineer in the Surface Department of the District of Columbia 
and is acquainted with the situation at Second and E. Streets, North¬ 
west. in this city, with reference to paving, parking, and tree spac¬ 
ing. That on Second Street, northwest, between E and F 
27 Streets, there is an eight foot paved walkway and an eight 
foot unpaved portion between the walkway and the curb 
that has some brick leads across it in front of gates, etc., for en¬ 
trance across this unpaved portion and the curbline. There is a side 
entrance on Second Street to house No. 201 E Street, Northwest, and 
a brick lead across the unpaved tree space opj>osite this side entrance, 
the center of which paved lead is 75 feet north of the cement side¬ 
walk on E Street, and 00 feet north of the site indicated bv wit- 
nesses as the location of the hole into which plaintiff fell, which 
latter point is 15 or 10 feet from the north edge of the E Street side¬ 
walk. There is a cobble alley with vitrified leads in the rear of 


premises 201 E Street. Northwest, and 40 feet north of the brick 
lead to the rear gate of said premises. The brick lead in question 
is two ami one-half feet wide, and the alley is twenty-five feet wide. 
There are four other brick leads from the paved sidewalk to the 
curb north of the alley, which leads arc of the same width as the 
one testified about, except one which is five feet in width. These 
brick leads were constructed by the District government. Counsel 
for the defendant offered to prove that said brick leads were in re¬ 
pair on and prior to January 15, 1015, to which counsel for plain¬ 
tiff objected that no claim was made that they were not in repair, 
whereiqion counsel for the District stated that if it was assumed that 
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they were fit for use by pedestrians, lie would offer no proof on that 
point. 

On cross examination, the witness stated that there was one brick 
lead in the space from the corner of Second and E Streets to the 
comer of the alley, which brick lead is opposite the gate entrance 
to the yard of 201 E Street. All of the space, whether paved, or 
unpaved, is on the same level. 

William Tindall testified for defendant that he is a clerk in the 
office of the Commissioners of the District of Columbia and is called 
an assistant secretary. Witness produced a copy of the official regu¬ 
lation adopted by the Commissioners of the District of Columbia, 
and in force January 10, 1915, relative to the manner of crossing 
streets by pedestrians, which regulation is as follows: 

28 “Pedestrians * * * should cross the street at a right 

angle, preferably at a regular crossing at the end of a block." 

Counsel for defendant offered said regulation in evidence which 
offer was objected to by counsel for plaintiff and the objection sus¬ 
tained, to which ruling exception was reserved and allowed. 


Horace W. Throckmorton, employed by the District of Colum¬ 
bia to answer complaints relative to irregularities in streets and side¬ 
walks in the District of Columbia, testified for defendant that on Jan¬ 
uary 18, 1915, he saw the hole into which plaintiff had fallen, which 
was on the west side of the curbstone, at the joint where the two 
curbs join. The depression was approximately thirty inches in 
length, from twelve to fifteen inches wide, about ten inches deep. 
In the opinion of witnesses, it had been caused bv water seeping 
through the joint in the curb, which undermined the earth and 
carried it away, and left the surface so as to go down with very 
little pressure. The opening at the joint of the curb was about 
one-quarter of an inch, and witness observed where the water had 
run through this opening from the gutter. Witness knows the 
lamp on the corner and the trunk of the tree near the hole wa* 
slightly east of the lamp, so that you could stand at the hole and 
see the light without anything in between. 

On cross examination the witness stated that he was never at 
the point in question at night, and could only determine whether 
or not the tree could oast a shadow over the hole from the location. 
When he was there in the daytime he could see the globe of the 
light, and there was no tree between the globe and the hole. 


Joseph A. Stranlky, Theodore Ki nza, Marshall 1>. Har- 
baugh, Marion K. Humphreys, and Charles S. Montgomery, tes¬ 
tified for defendants that they are members of the Metropolitan Police 
Force of the District of Columbia, and were assigned to duty on the 
beat which embraced Second Street, between E and P Streets. North¬ 
west, immediatelv prior to plaintiff's accident ; that thev passed the 
point of said accident several times during each day and night, and 
thev had not observed any hole or depression in the tree space at 
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the point where plaintiff was injured, prior to the time of her 
injury. 

Whereupon the defendant rested. 

29 In rebuttal the plaintiff resumed the stand, and testified 

that after her accident she observed the point where the hole 
into which she had fallen had been, after said bole had been filled 
up, from a large bay window in premises *201 E Street, Northwest, 
and that it looked like the hole was in the shadow of the tree; from 
the window it was in the shadow. The aforegoing is the substance of 
all of the testimony introduced at the trial of this case, material to 
the exceptions herein set forth. 

Counsel for the plaintiff having announced her case closed, coun¬ 
sel for the defendant moved the Court to direct the jury to return 
a verdict for the defendant upon the following grounds: 

Because the declaration alleges a defect in the west sidewalk on 
Second Street, Northwest, and the testimony discloses that the hole 
into which plaintiff fell was located in the parking space or tree 
space, and was not in the sidewalk, and not in the thoroughfare at 
all, and therefore there is a variance l>etween the declaration and the 
evidence. 

Because there is no duty resting upon the defendant to keep in 
repair for pedestrian travel the space intended for trees and not 
for pedestrian travel. 

Because where the District has provided adequate sidewalk facili¬ 
ties, and has withdraw n such space as is not intended for pedestrian 
travel, and there is a marked physical distinction apparent to the 
eye, indicating what is the sidewalk intended to be used by pedes¬ 
trians and what is not intended for pedestrians, the defendant is 
not liable for such injury as is shown in this case. 

Because the District of Columbia had the right to withdraw the 
place where plaintiff was injured from pedestrian travel. 

Because the District had furnished adequate facilities for cross¬ 
ing over the unpaved space in question. 

Because if defendant, is liable at all the measure of its liabilitv is 
different from that in such a case as made by the allegations of the 
declaration. But the Court overruled such motion, to which ruling 
exception was reserved by and allowed to the defendant. 

And thereupon the Court granted the following instruction for the 
plaintiff: 

30 “If the jury find for the plaintiff, they should award her 

as damages such an amount as will fully compensate her jfor 
the physical pain and suffering, the personal inconvenience, and all 
expenses incurred from hospital treatment and physicians’ services, 
the loss of time and earnings, and for all damages naturally and 
proximately resulting from the injury she sustained, as shown by 
the evidence; and if they find that her injuries are permanent; they 
will also award such damages as will compensate her for such suffer¬ 
ing, and inconvenience as they find she will suffer in the future, 
and for such loss of earning power as they find she has sustained as 
a result of said injury.” 
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And the defendant requested the Court to instruct the jury as 
follows: 

“I. 

The jurors arc instructed that iq>on all of the testimony they must 
return a verdict in favor of the defendant. 


H. 


“The jurors are instructed that no evidence has been offered in this 


case sufficient to charge the defendant, the District of Columbia, with 
actual notice or knowledge of a dangerous or defective condition in 
the tree space on the east side of Second Street, N. W., near the 
northwest corner of said Second and E Street, N. W., at or prior to 
the time of plaintiff’s injury. That there being no evidence of actual 
notice to the defendant, it is not liable to the plaintiff unless the 
jurors find, from a preponderance of the testimony, that there was a 
condition on the west side of Second Street, N. W., about ten feet 


north from the northwest corner of said Second Street and E Street, 
which made the point in question dangerous to persons using the 
west side of Second Street, in the manner in which the same was 


intended and adapted to be used for pedestrian travel, and the jurors 
must further find from a preponderance of the testimony, that said 
dangerous condition as heretofore described in this instruction, was 
apparent to a person passing along the street at the point in ques¬ 
tion and exercising reasonal le care in observing it for defects, and 
had continued in said evident defective condition for such length 
of time prior to plaintiff's accident as that the proper authorities 
of the District of Columbia ought to have observed said condition, 
and would have observed it had said authorities exercised ordinary 
and reasonable care, a sufficient length of time prior to the acci¬ 
dent to plaintiff to have made the same reasonably safe for pedes¬ 
trian travel. 


III. 

The jurors are instructed that the District of Columbia had the 
undoubted right to maintain the unpaved tree space between the 
curb and the paved sidewalk, on said Second Street, N. W., and that 
the said tree space was not a pail of the sidewalk for use by pedes¬ 
trians. 

IV. 

The jurors are instructed that if they find from the evidence that 
plaintiff, immediately prior to the time of her accident, had been 
on the east side of said Second Street, and intended to cross to the 
west sidewalk thereof, and that pursuant to this intention, and for 
her own convenience, she selected to cross said roadway of said Sec¬ 
ond Street, otherwise than at a right angle or at a regular crossing 
place in disregard of the traffic regulations then in force in the Dis- 
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trict of Columbia, and that but for her disregard of said traffic 
81 regulations in crossing said roadway, she would not have been 
injured, hut that her said disregard of said traffic regulations 
contributed in an appreciable manner to her accident, then their 
verdict must be for the District of Columbia. 

A'. 

The jurors are instructed that the District of Columbia is not an 
insurer of the safety of persons using the streets and highways and 
that its legal duty is only to maintain the streets and highways in a 
condition reasonably safe for pedestrians’ travel thereujKm, and that 
this duty, as to pe-strians does not extend to any place not designed 
and intended for pedestrian travel. 

VI. 

The jurors arc instructed that if they find from the evidence that 
the plaintiff unnecessarily crossed over the unpaved tree space of 
said Second Street, for her own convenience, she had no right to 
assume that the District of Columbia maintained the same in such 
condition as to be safe for pedestrian travel but the duty was im¬ 
posed upon her to remember that said tree space was not intended 
for pedestrian travel and to observe the same to ascertain whether it 
was in a condition safe for her to cross over and to avoid any ap¬ 
parent dangers therein; and if the jurors find from the evidence 
that plaintiff failed in this duty, then she cannot recover. 

VII. 

The jurors are instructed that if they find from the evidence that 
there was at the time of plaintiff's injury a paved sidewalk along the 
west side of Second Street, and along the east side thereof, and along 
K Street, and paved leads or crossways over the tree space in which 
plaintiff fell, and that these sidewalks and leads were of sufficient 
width and in such state of repair as that plaintiff, with ordinary care 
and prudence might have travelled over them in safety in returning 
to her home, and that the injury to plaintiff was caused by her vol¬ 
untary attempt to cross over a place outside of the usually traveled 
portion of the street, then their verdict must be for defendant. 

VIII. 

The jurors are instructed that in considering whether or not the 
District has performed properly its duty to keep the streets and high¬ 
ways reasonably safe for pedestrian travel, they must bear in mind 
that in this case the tree space in question was not designed nor in¬ 
tended for use by pedestrians, and that thev cannot return a verdict 
against the District of Columbia because of its negligence unless they 
find from a preponderance of the testimonv that the condition com¬ 
plained of bv the plaintiff was in fact dangerous for pedestrians 
using the street in a proper manner, and that said dangerous condi¬ 
tion was apparent to a person exercising ordinary care in observing 
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the street for defects, and had exited sufficiently long, prior to plain¬ 
tiff’s accident, for the defendant to have been aware of same and to 
have had an opportunity to remedy it; and the jurors are further 
instructed that if said apparent dangerous condition was known to 
plaintiff, or would have been known to her had she been in the 
exercise of ordinary care in view of the place where she was walking, 
as heretofore explained in these instructions, then the plaintiff was 
guilty of contributory negligence and their verdict must be for the ' 
defendant. 

32 IX. 

The jurors are instructed that the burden of proof rests upon the 
plaintiff in this case as to every material fact alleged in her declara¬ 
tion and necessary to be found by the jury in order to warrant a ver¬ 
dict against the defendant, and the plaintiff before she can recover 
must prove every material fact by a fair preponderance of the testi¬ 
mony. 

%/ 


X. 

The jurors are instructed that the mere happening of the accident, 
is not, in itself, to be regarded as any evidence of negligence on the 
part of the defendant, or as evidence in favor of the plaintiff; but 
that in order to warrant a verdict for the plaintiff, she must prove 
by a preponderance of the testimony, not only the happening of the 
accident, but such facts as cause the jury to believe that the defend¬ 
ant was guilty of negligence, and but for said negligence of the de¬ 
fendant, plaintiff would not have lieen injured.” 

• 

But the Court denied each and all of the instructions requested 
on behalf of the defendant, to the denial of each of which an excep¬ 
tion was separately noted by the defendant and allowed by the Court, 
and thereupon the Court charged the jury as follows: 

“The Court: Gentlemen of the jury, Mrs. White has brought suit 
against the District of Columbia, and in her complaint, after making 
the usual allegations as to the legal duty and obligation of the Dis¬ 
trict of Columbia with respect to keeping the streets and sidewalks 
of the District in proper repair and condition for their intended use, 
alleges that bv reason of a large hole in and upon the west sidewalk 
on said Second Street, Northwest, about ten feet north from the 
northwest corner of said Second and E Streets, Northwest, so that 
the said portion of said sidewalk aforesaid became dangerous to life 
and limb, and was in a defective, dangerous and unsafe condition, 
of which the defendant had not’Ve. the plaintiff, on or about the six¬ 
teenth dav of January, 1915, at or about 7:00 o’clock p. m., while 
walking from the street aforesaid to the said sidewalk, and in the 
exercise of ordinarv care, and whila this aliened lmle was obscured 
by darkness and unguarded, stepped into it. and suffered the injury 
of which she makes complaint in this action; and she seeks to re¬ 
cover from the District of Columbia the sum of $15,000, in conse¬ 
quence of the injuries said to have been suffered by her. 


24 


DISTRICT OF COLUMBIA VS. JOSEPHINE B. WHITE. 


Now, gentlemen, the ease presents no complicated issues at all. 
They are simple so far as the precise points of controversy between 
the plaintiff on the one hand and the District of Columbia on the 
other are concerned. 

The District of Columbia interposes as its defense and its theory 
why it claims exemption front liability in this ca*e, two grounds: 
first of all, that this hole did not exist for such a sufficient length of 
time as would, under the law, give the District of Columbia notice of 
its existence. Secondly, that even if that were not true, the plain¬ 
tiff in this case was guilty of contributory negligence when, 
33 on the evening in question, she stepped from the street into 
the hole. 

Now, before there can he any recovery against the District of Co¬ 
lumbia for damages arising from an alleged failure on the District’s 
part to maintain the streets and sidewalks of the city in that condi¬ 
tion for use. intended use. required by law, the District must have 
had either actual notice of existence of defects, or must have had 
what we, in the law, call constructive notice. 

Of course, the distinction l>etween actual and constructive notice 


is very well understood, hut let me say this al>out actual notice. 
When, for instance, the District of Columbia i* notified by some per¬ 


son going to the proper authority of the District and informing him 
of the existence of a thing which is defective, such as a dangerous 
obstruction on some street or sidewalk of the town, that is actual 


notice; and upon receiving that notice, the District’s duty is to 
promptly remedy the defect or remove the obstruction and get rid 
of the danger to the traveling public that the existence of the defect 


may mean. 

The other kind of notice, constructive notice, depends upon no 
actual notice, or actual knowledge by the District of the existence of 
such a defect or obstruction, but the District of Columbia, under the 
terms of the law, is held to have notice if it appears in a given case 
that a defect or obstruction dangerous to the pedestrian in the street, 
or to those who have the right to use the streets, and who have a 
right to assume that the District is discharging fully its obligation 

to maintain them in a reasonable degree of safetv. has existed for 

* ~ y • 

such length of time that the District ought to have known of its ex¬ 
istence, and ought to have known, because, forsooth, it should make 
such inspections of the streets and thoroughfares of the town and the 
sidewalks of the town and he kept informed, in some appropriate 
way, of their condition; and if, in a given case, it appears from all 
the testimony in the case, that the defect complained of ha* existed 
for such length of time that, under the circumstances and under the 
evidence in the case, the District ought to have known of its exist¬ 
ence, the jury would be warranted, should they so find from the 
testimony, in holding that the District had constructive notice of it* 
existence. There must he, in a case of this character, either actual 
notice brought home to the District of Columbia of the defects, or 
constructive notice, as I have described it to you, before the District 
can be held liable for the existence of the defect. The idea is that 
notice being given and the District being informed, it will promptly 
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remedy and remove the dangerous condition or the dangerous de¬ 
fect. The District in this case insists that, under the testimony Here, 
the District had no constructive notice, because it says that a proper 
consideration and view of the testimony ought to lead to the con¬ 
clusion that the defect in question, this hole, had existed for so short 
a time that constructive notice could not be predicated upon its ex¬ 
istence. 

The plaintiff, on the other hand, says that a proper consideration 
and view of the testimony that has been introduced on this subject, 
shows that the hole complained of was in existence for such length 
of time and under such circumstances that you, gentlemen of the 
jury, would be not only warranted, but it is your duty, to return a 
verdict finding that there was such notice imputed to the District by 
reason of the length of time the hole had existed. 

So much for the rule of notice, which must be always borne in 
mind in the determination of this case. 

Now, 1 want to sav a few words about the duty of the Dis- 
34 trict and the duty of the pedestrian with respect to the space 

in which there was this hole. As to that, there was no con¬ 
troversy. There was no controversy as to the existence of the hole 
in this space for some length of time. The District of Columbia, in 
the discharge of its legal duties and obligations to keep these streets 
and roads in a proper condition of repair for their intended use, has 
a right, in treating the sidewalks, to pave certain portions of the side¬ 
walk for the use of pedestrians in the customary way in which side¬ 
walks are intended to be used: that is, in walking over and up and 
down them. It has a right to take some of the space ordinarily con¬ 
sidered and designated as sidewalk space and use it for either useful 
or ornamental purposes. One of the things that the citizen of the 
District glories in and prides himself upon is the fact that the Dis¬ 
trict authorities have done that very thing and have ornamented the 
street by planting trees between the curb and the edge of the walk, 
and that makes the capital city one of the most beautiful in the 
world. The District has a right to put obstructions in a space such 
as this. I mean by that, it has a right to put fire hydrants there. In 
the olden da vs there were hitching posts, and some may, perhaps, 
now l>e found in those so-called tree spaces, because the space is set 
apart for the planting of trees Sometimes, this is set apart and is 
called parking, and the abutting property owner is permitted to use 
it, and he gets satisfaction and enjoyment out of it. It is such a 
space as we are dealing with, the space between the curb and the outer 
edge of the paved sidewalk, which is usually devoted bv the District 
to the planting of trees. As I have said, the District has a right to 
use it for that purpose, but that did not relieve the District of Colum¬ 
bia of any obligation or liability as to that space; because it saw fit 
to use that certain part for that purpose, would not relieve the Dis¬ 
trict of obligation, and the Court tells you that an obligation exists 
on its part to maintain that space in such condition that it should 
not be either dark or a pitfall for a person who might on occasions 
have to use it. The Court says that it was within the right of the 
plaintiff to step from the street to reach the sidewalk and cross this 

4—3135a 
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space, and the Court also tells you that there is a difference in the 
duty that the pedestrian must perforin, the care that he or she must 
exercise, when they come to pass upon spaces not ordinarily devoted 
to the usual purposes of pedestrian travel. 

If a citizen is walking upon a paved sidewalk of the town, he has 
a right to assume that the District of Columbia has fulfilled its legal 
obligation to keep that sidewalk in a reasonable degree of safety and 
in good condition. lie is not required to glue his eyes upon the 
paved sidewalk as he walks up and down or crosses it. lie has a 
right to assume. 1 say. that it i< free from those defects, those ol>struc- 
tions, which otherwise make it dangerous to move upon. In other 
words, he has a right to assume that the District of Columbia has 
fulfilled its legal obligations in keeping its sidewalks in a safe con¬ 
dition for this intended use hv pedestrians. When a citizen is walk¬ 
ing upon a sidewalk, he must exercise a measure of care. He must 
not. of course, close his eyes to obvious defects; he is not to go 
Mo walking upon a sidewalk with his eyes closed, and, because 
there is a defect which he might have seen and then suffers 
an injury, make complaint against the District. In that instance he 
is guilty of contributory negligence. When a pedestrian comes to 
use, on a proper occasion, a space such as this we have been hearing 
about in this trial, then the Court tells you that a higher degree of 
care must he exercised by the pedestrian in the use of that space. 
So, bringing it down to the case that we have been inquiring about 
here, the Court tells you, first, as a matter of legal right, that the 
plaintiff had the right to cross over that space to reach the paved 
sidewalk, and thus to reach her home, to which it was said that she 
was going on the occasion of the accident; but in doing so, she was 
required to exercise a greater degree of care and caution to see where 
she was going and where she was stepping, in order to reach that 
sidewalk, because that space is not usually or ordinarily designed for 
pedestrian travel. It is not a closed area. People, to reach the side¬ 
walk. may cross it. as I have said, but in doing so, they must exercise 
ibis higher degree of care than would he required of them if they 
were using the paved sidewalk of the city. 

It is contended by the District in this case that that is what this 
lady did not do—that she did not exercise that higher degree of care 
reouired of her in crossing over there. 

Now, you have heard all the testimony bearing upon the subject. 
It is for you to conclude from the evidence here whether or not she 
did exercise, under all of the circumstances of the case, that higher 
degree of care required of her in stepping from the street to the 
curb to reach that sidewalk. The testimony here as to lighting con¬ 
ditions prevailing on the night in question, or the evening in ques¬ 
tion. and to what extent, if any, such illumination as you may find 
was there, was intercepted or was obstructed by other things that were 
in the wav, if you find they were in the way, and what knowledge 
she had, if she had any, as to the general location there and oppor¬ 
tunity to cross in such fashion that she would escape injury, are all 
matters for your determination. 

Should you conclude upon the whole review of that testimony, 
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finding, first, that this hole did exist and had existed for such length 
of time as brought home to the District of Columbia constructive 
notice of its existence, and that, therefore, it ought to have been 
promptly repaired by the District, and was not, and that this lady, 
the plaintiff, in crossing on the occasion in question, in stepping from 
the street to reach the sidewalk exercised that higher degree of care 
that the Court has told you is required of her in crossing such space— 
if you find those things in her favor, you would be justified in re¬ 
turning a verdict in her favor. Then you would have to consider 
the question of damages that she claims to have suffered in conse¬ 
quence of the accident that she says hefell her without fault of her 
own. 

I have granted a prayer which T shall read to you: 

‘If the jury finds for the plaintiff, they should award her as dam¬ 
ages such an amount as will fully compensate her for the physical 
pain and suffering, the personal inconvenience, and all expenses in¬ 
curred from hospital treatment, and physicians’ services, the loss of 
time and earnings, and for all damages naturally and proximately 
resulting from the injury she sustained, as shown by the evidence; 
and if they find that her injuries are permanent, they will also 
award such damages as will compensate her for such sufferings and 
inconvenience as they find she will suffer in the future, and for such 
loss of earning power as they find she has sustained as a re- 
30 suit of said injury.’ 

You are permitted, under our practice, to take this deelara-, 
tion into the jury room with you. There is a claim for damages, 
among other things, for the amount expended in nursing and hosni- 
tal and physicians’ *hills, which is said to he. in this declaration 
$750.00. hut of course, gentlemen of the jury you are not to deter¬ 
mine any such matter as that from claims made here. You must de¬ 
termine it alone bv a careful consideration of the testimony, if any, 
that, has been introduced bearing upon such expenditures or liabili¬ 
ties incurred by her. Some testimony was introduced in the case 
as to the hospital bills and hills contracted by her with the doctor 
and the surgeon who is said to have operated upon her. Of course, 
you cannot award her more upon such ground as that, than the 
evidence would justify, and her claim i* not determinative of the 
. question. As to the matter of the $15,000 damages, she claims that 
amount. What she shall receive at your hands, if anything, is what 
you shall consider from the testimonv introduced bearing upon that 
subject will reasonably compensate her for the injury she declares 
she has suffered in consequence of this accident, under the instruc¬ 
tion that I have read to you. 

%/ 

Tt is needless for me to sav to this jury, that in these cases the plain¬ 
tiff comes into Court setting up certain facts and making,certain 
affirmative statements which she says constituted her cause of action 
or complaint that she make*. 

The law nuts the burden of proving the facts thus alleged upon 
the plaintiff, and she must, in order to make good that burden of 
proof, satisfy the jury by a preponderance of the evidence that the 
facts asserted by her aru true and are established by the evidence, he- 
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fore the jury would he warranted in returning a verdict in her 
favor. 

With respect to contributory negligence, the District of Columbia 
sets up here, the burden of establishing, by a preponderance of the 
evidence, the charge of contributory negligence, which, if it were 
found to exist, would relieve the District of responsibility in this case, 
even though you might conclude the District had been negligent, 
rests upon the District. The charge set up by the District, the de¬ 
fendant, must l>e established by the defendant, the burden being 
upon him who asserts the contributory negligence in such case, to 
establish it by a preponderance of the evidence. 

I am sure you will weigh and consider this matter from a purely 
impersonal standpoint. A and B come into Court. One is a woman; 
the other is a corporation. A and B are here making conflicting 
claims, and vour duty i* plain. You are to determine the contro¬ 
versy exclusively upon the evidence that has been submitted before 
you; and in considering and weighing it. you are to follow and 
observe the law as the Court has given it to you. 

There is one piece of evidence that lias been introduced here, about 
which it is proper for me to «av a word. Certain photographs were 
introduced by the District. From a question put by one of the gen¬ 
tlemen of the panel, there is a possible danger that the scope and ex¬ 
tent to which you mnv consider them as pieces of evidence may not 
be entirely clear. They were pot offered to show the situation of 
^affairs on the night that this accident occurred: thev were taken sub¬ 
sequently. Thev were offeml in connection with the evidence of a 
witness for the District, who has undertaken to tell you about the 
illuminating power of lights that were availablcmn the night of the 
accident, and to aid in making his testimony on that subject a little 
clearer with reference to the position of an automobile that was placed 
at a certain spot, as shown by the photographs. But thev are not in 
evidence for the purpose of. and you must not consider them as evi¬ 
dence, showing the phvsical condition that existed on the night of 
the accident. They were not offered for that purpose by the 
37 District, and thev must not he so considered.” 


And thereupon counsel for the defendant renewed the exceptions 
heretofore noted to the Court’s refusal to grant each of the instruc¬ 
tions requested on behalf of defendant, and excepted to that portion 
of the charge of the Court which related to constructive notice to the 
defendant, upon the ground that the defendant, under said charge, 
was held to the same degree of accountabilitv and strictness with 


reference to being charged with constructive notice, as if the injury 
to plaintiff had occurred in a portion of the highway intended for 
pedestrian travel: and the defendant also excepted to that portion 
of said charge which permitted the iurv to take into consideration 
the knowledge of the plaintiff, if she had anv, as to the general loca¬ 
tion at the point where she was injured, and opportunity to cross in 
such fashion that she would escape injury, upon the ground that 
defendant was not required to give any other notice than the mere 
establishment of the tree space. 

And thereafter, and within the time allowed therefor, a motion 
for a new trial of this cause, which motion was supported by affida- 
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vi(s, was filed, and the plaintiff, by her counsel, filed a motion herein, 
supported by affidavits, both of which motions, and the affidavits in 
support thereof, are ns follows: — 


‘'Motion for a New Trial." 


“Comes now the defendant, the District of Columbia, by its attor¬ 
neys, and moves the Court to set aside the verdict in the above en¬ 
titled case, and grant a new trial thereof, and for cause of motion 


says: 

1. That the verdict is contrary to the evidence. 

2. That the verdict is contrary to the weight of the evidence. 

3. Because the Court committed error in admitting testimony over 
the objection of counsel for the defendant. 

4. Because the Court committed error in rejecting testimony 
offered on behalf of defendants. 

5. Because the Court committed error in refusing to charge the 
jury as prayed by the defendant. 

<>. For errors of law committed by the Court in charging the jury. 

7. Because of misconduct on the nart of a member of the jury 
empaneled in said cause, in that said juryman, without the 
38 knowledge or consent of counsel or of the Court and while 
said case was on trial and before the jury had rendered its 
verdict, visited the place where the accident to plaintiff occurred 
and examined the same for the purpose of acquainting himself with 
its physical condition, and with the sufficiency of the street lighting* 
at said point as will more fully appear by the affidavits hereto an¬ 
nexed, and made a part of this motion. 


CONRAD H. SYME, 

P. H. MARSHALL, 
Attorneys for District of Columbia. 


Messrs. Toon»ev and Toomev, Attornevs for Plaintiff: 

Please take notice that the above motion will be calendared for the 
next motion daw 

CONRAD H. SYME, 

P. H. MARSHALL, 

.1 ttameys for Defendant s.” 


“District of Columbia, ,s.*: 

Marshel B. Ilarbaugh, being first duly sworn, on oath states that 
on the 7th day of May, 1917, affiant was in attendance as witness, 
upon Circuit Court Division No. 2, the Supreme Court of the District 
of Columbia; that lietween 12:30 p. m. and 1 :45 p. m., on said date, 
and while the Court was in recess, affiant was on the sidewalk in 
front of the Court house, standing waiting for Court to reconvene and 
was approached and spoken to by R. Lee Scaggs, with whom affiant 
has l>een acquainted for several years, and whom affiant knows to 
have been one of the jurymen empannelled in the case of Josephine 
B. White vs. the District of Columbia, which case was on trial on said 
Seventh day of May, this affiant being a witness therein. That said 
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R. Lee S caggs spoke to affiant, and without any solicitation or in¬ 
quiry by affiant siiicl Seaggs stated to this affiant that he, said jury¬ 
man ~haV l just returned from Second and E Streets, N. W., where 
said seagg s had gone for the purpose of viewing the site of the acci- 
dent to M rs. Josephine B. White, the plaintiff in said case, and par¬ 
ticularlyto assist said juryman in reaching a conclusion as to the 
sulticieiicv' of the street lighting of the location of the accident. 

Tliat attiant makes this affidavit at the request of P. II. Marshall, 
the Assistant Corporation Counsel, who appeared in said case on 
behalf of the District of Columbia, and to whom affiant related the 
matters of fact stated in this affidavit on May eighth. 1917, about 
twelve o’clock, noon. 

MARSHAL B. IIARBAUGH. 

Suhscril»ed and sworn to before me this 8th day of May, 1917. 

WILLIAM TINDALL, \ seal . 1 
Xotarji Public, I). C.” 

‘•District of Columbia, m : 

Pereival IT. Marshall, lieing first duly sworn, on oath says that 
he is the Assistant Corporation Counsel who api>eared as at- 
89 tornev for the District of Columbia in the case of Josephine 
B. White vs. The District of Columbia, Law Cause No. 57987, 
which case was on trial on the 7th day of May, 1917, before Mr. 
Justice Siddons in Circuit Court Division, No. 2, of the Supreme 
Court of said District. 

That after the conclusion of said trial and the rendition of the 
verdict, and while this affiant was proceeding from the Court house 
to his office in the Municipal Building, in company with Edward S. 
Dawson, Inspector of Claims of the District of Columbia, who had 
been present in Court during tbe progress of said trial, affiant and 
said Dawson wore discussing the said ease, the trial of which 
had just ended, and said Dawson casually remarked to said 
affiant, that he, said Dawson had overheard a statement made by 
R. Lee Scaggs, a member of the jury which had tried said case, made 
to Marshel B. Ilarbaugh, a police officer of the District of Columbia, 
which statement had been made on the street in front of the Court¬ 
house between 12:80 and 1 :15 P. M., on the 7th day of May, 1917, 
and before the jury had finished the consideration of the aforesaid 
law suit, and prior to the verdict therein, and which statement was 
to the effect that said Scaggs had visited the place of the accident to 
plaintiff, and had examined same for the pur]>ose of reaching a eon- 
dusion as to the sufficiency of the street lighting at and about said 
place. 

That affiant immediately questioned said Dawson in regard to the 
matter, and ascertained that the latter had regarded it as of no par¬ 
ticular consequence, and was without appreciation of the the effect 
of such visit by a juryman upon the verdict rendered in said case. 

Affiant immediately directed said Dawson to investigate fully the 
facts concerning said incident, and on the following morning the 
police officer in question was brought to affiant’s office by said Daw- 
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son and questioned bv affiant, and executed his affidavit filed here¬ 
with. 

PERC1VAL H. MARSHALL. 

Subscribed and sworn to before me this 9th dav of May, 1917. 

F seal.] WILLIAM TINDALL, 

Notary Public, I). C.” 

“District of Columbia, «*: 

Edward S. Dawson, being first duly sworn, on oath says that he 
is, and was at and prior to the time of the trial of the case of Joseph¬ 
ine B. White vs. District of Columbia, hereinafter referred to, In¬ 
spector of Claims for the District of Columbia; that said case of 
Josephine B. White vs. the District of Columbia, being Law Cause 
No. 57987. was on trial in the Supreme Court of the District of 
Columbia, in Circuit Court Division No. 2, Mr. Justice Siddons pre¬ 
siding, on the 7th day of May, 1917, and on said date affiant was in 
attendance upon said Court, in connection with his official duties 
aforesaid. 

That during the recess of the Court, from twelve-thirty to one- 
fifteen P. M., on the date aforesaid, this affiant was standing on the 
steps in front of the Courthouse, and overheard R. Lee Scagg sTwTTo 
was a member of the panel of jurors engaged in the trial of sai d case^ 
state to Officer Marshel B. Harbaugh, of the Police Force of the 
District of Columbia, that he, the said juryman had been to e xamine 
the site of the accident to the plaintiff in said case, and had in ppecfe(f 
the site of said accident, and had walked about the corner of beeoncT 
and E Streets, Northwest, Washington, I). C., for the purpos e^of de- 
termining for himself, on the ground, the conditions at sai d place 
with reference to the sufficiency of street lighting. 

40 That this affiant is not a lawyer, nor has he ever had any 

training or education in the law, and the aforesaid remark 
overheard by him did not make any great impression upon him 
at the time, nor did it occur to the affiant that the visit of said jury¬ 
man to the scene of the accident was a matter of any consequence, 
although affiant knew that the jury of which said Scaggs was a 
member was still engaged in the trial of the case. 

That after the trial of said case was ended, and the jury had re¬ 
turned its verdict, affiant left the Courthouse in company with P. 
II. Marshall, the Assistant Corporation Counsel, who appeared as 
attornev for the District of Columbia in said case, and while affiant 
and said Marshall were on their way from the Courthouse to the 
Office of the Corporation Counsel, and were discussing said trial, 

affiant casually mentioned to said Marshall that he had overheard 
•/ 

the statement of the juryman, Scaggs, as hereinbefore set forth, 
whereupon said Marshall immediately directed affiant to investi¬ 
gate the matter fully and affiant interviewed said Harbaugh and 
directed him to come to the office of said Marshall on May 8, 1917, 
which he did, and said Marshall questioned said Harbaugh con¬ 
cerning the incident referred to, on the 8th day of May, 1917, and 
prepared for said Harbaugh the affidavit signed and sworn to by 
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the latter and attached to the motion for a new trial filed in said 
ease of White vs. the District of Columbia. 


That at the instance of said Marshall, this afliant on the 9th day 
of May, 1917, questioned said R. Dee Scaggs, at the Courthouse, 
concerning the facts of his aforesaid visit to the scene of the accident, 


at which time said Scaggs admitted to this affiant that said juryman 
had gone to the place in question for the purpose of observing the 
physical conditions existing at said place, and with reference to 


the sufficiency of the street lighting at that |>oint, and that tins visit 
was made while said case was still on trial and before the jury had 


rendered its verdict. 


EDWARD S. DAWSON. 


Subscribed and sworn to Ik 1 fore me this 9th day of May. 1917. 

f seal. ] WILLIAM TINDALL, 

Notary Public, />. 0.” 

2. "Objection to Affidavits. ’ 

Now comes the plaintiff, by her attorneys, and objects to the 
affidavits of Marshel B. Harbaugh, Percival II. Marshall and Ed¬ 
ward S. Dawson, filed herein in support of the motion for a new trial, 
and prays that the same he not considered on the following grounds: 

1. That affidavits of hearsay admissions of a juror as to alleged 
misconduct of said juror are not receivable to defeat the verdict. 

2. That said affidavits do not purport to show any misconduct 
prejudicial to the said District of Columbia. 

3. That said affidavits show that the said District of Columbia, 
through its official claim agent and representative, Dawson, had 

knowledge of said alleged irregularity during the progress 
41 of said trial and long before a verdict wa* rendered, hut 
failed to call the same to the attention of the Court. 

TOOMEY AND TOOMEY, 

Attorneys for Plaintiff.'' 

“Subject to the ruling of the Court upon her said objections, said 
plaintiff files herewith affidavits, of James A. Toomev and R. Lee 
Scaggs, in refutation of 11 le allegations contained in the affidavits 
filed herein by the said District of Columbia. 

TOOMEY AND TOOMEY, 

Attorneys for Plaintiff." 

District of Columbia, *w: 

James A. Toomev, being duly sworn deposes and states that he 
appeared as attorney for the plaintiff in the case of Josephine B. 
White versus the District of Columbia. Law Cause No. 57,987, re¬ 
cently tried before Mr. Justice Siddons, in Circuit Court Division, 
No. 2, in the Supreme Court of the District of Columbia. That 
said trial was concluded in the late afternoon of May 7, 1917, and 
on the 11th day of May, 1917, affiant received copies of a motion 
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for a new trial, filed by the said District of Columbia, defendant 
herein, in which there was incorporated among other grounds, a 
certain charge of alleged misconduct on the part of one of the jury¬ 
men empaneled in said case, which pleading was the first notice that 
affiant, or his client received relative to said charge, although affiant 
had frequently seen and talked with said Pereival H. Marshall, 
counsel for the District of Columbia, and Edward S. Dawson, claim 
agent for said District of Columbia, after the conclusion of said 
trial and the 11th day of May, 1917. That prior to said trial and 
sulvsequently thereto, affiant had personally examined the sidewalk 
and surroundings near the corner of Second and E Streets, where 
the accident happened, and lie avers that there is not now, nor has 
there been for over a year or longer, the slightest mark or sign of 
any hole or opening in the eastern surface of said sidewalk at the 
place in question, the said hole or opening having been completely 
filled in and covered up. Affiant further avers that the physical 
situation presented at said place now, with reference to said hole 
and the lamps or lights surrounding the same is more favorable and 
advantageous to the said District of Columbia than it was at the 
time of the accident, for the reason that said sidewalk now presents 
a level and unbroken surface. 

Affiant further sets forth that the said Edward A. Dawson is the 
Official Inspector and claim agent for the District of Columbia, de¬ 
fendant herein; that during the entire trial of this case he sat at the 
counsel table with Mr. Marshall, counsel for the District of Columbia, 
assisted in the selection of the jury finally empaneled, advised with 
counsel as to the examination of witnesses and the presentation of 
defendant’s testimony, and with the full knowledge of said juror’s 
alleged misconduct, sat at the counsel table during the entire after¬ 
noon of the trial and waited until after the jury rendered a verdict 
against the District of Columbia before he made mention of said 
alleged irregularitv. 

JAMES A. TOOMEY. 


Subscribed and sworn to before me this 23rd dav of June, 
42 A. D. 1917. 

J. R. YOUNG, 

Bv ALF. G. BUHRMAN, 

Ass’t Clerk ” 


“District of Columbia, ss: 

R. Lee Scaggs, being first duly sworn, deposes and states that he 
was one of the jurymen empaneled in the case of Josephine B. 
White versus the District of Columbia, recently tried in Circuit Court 
Division, No. 2, the Supreme Court of the District of Columbia; that 
he has read the affidavits of Marshel B. Harbaugh and Edward S. 
Dawson filed herein by the District of Columbia, with reference to a 
motion for a new trial; and he avers that said affiants are mistaken in 
regard to the statement that he went to Second and E Streets, North- 

5—3135a 
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west, on the occasion in question for the purpose of viewing the site 
of the accident, but avers the fact to be that he passed down Second 
Street near the place of the accident on said occasion, on his way 
from the Washington Permanent Building Association to the Court 
House, with no intention or purpose of making an investigation or 
examination of the aforesaid place of the accident, but to attend the 
trial of this case; affiant further avers that the statement made by 
him to the affiant Ilarbaugh was a casual remark, unaccompanied by 
any comment as to the merits of the case, the substance of which was 
that he happened to pass the scene of the accident on his w*ay to 
Court and saw a number of lamps or street lights; that affiant for 
a long period of time previous to said trial had known the locality 
in question, by virtue of having business in the neighborhood, and 
during the trial received definite information concerning said locality 
from photographs and a map introduced by the said District of Co¬ 
lumbia ; that he was guided in his consideration of said case solely by 
the evidence produced in Court by resj>eetive parties, under the in¬ 
structions of the presiding justice, and that the above matter was 
casual and incidental and did not affect the issues of the case so far 
as he was concerned. 

R. L. SCAGGS. 

Subscribed and sworn to before me this 19th dav of June, A. D. 
1917. 

[seal.] W. H. WILLS, 

Notary Public, D. C.” 

And the aforegoing affidavits and motions and affidavits having 
been argued and considered by the Court, the motion for a new trial 
was bv the Court overruled, to which ruling exception was noted by 
and allowed to the defendant. 

After the noting of the exceptions hereinbefore set forth as re¬ 
served and allowed at the trial of this case, which was done before the 
jury retired to consider of their verdict, and the making of said ex¬ 
ceptions a part of the record, which is also made a part hereof, and 
after the noting of the exception above set forth to the overruling of 
the motion for a new trial of this case, and the making of the 
43 same a part of the record, which is also made a part hereof, 
and to make the matters and things hereinbefore stated a part 
of the record in order that defendant may have this case reviewed on 
appeal, said defendant now moves the Court to sign and seal this bill 
of exceptions, which is accordingly done, now' for then, this 25th 
day of October. 1917. 

F. L. SIDDONS, [seal.] 

Justice. 

Settled bv Counsel this 24th dav of October, 1917. 

TOOMEY & TOOMEY. 

Att’v8 for Plaintiff. 

P. H. MARSHALL. 

Of Counsel for Defendant. 
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44 [Endorsed:] At Law. No. 57987. Josephine B. White 

vs. The District of Columbia. Bill of Exceptions. Conrad 
H. Syme, P. H. Marshall, Attorneys for Deft. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3135. District of Columbia, appellant, vs. Josephine B. White. 
Court of Appeals, District of Columbia. Filed Nov. 15, 1917. Henry 
W. Hodges, clerk. 



